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INTRODUCTION

The Nuclear Regulatory Commission (NRC or Commission) gave Holtec
International and Entergy Nuclear Operations (Companies) everything they requested
on August 22, 2019. The NRC, by contrast, is telling the Commonwealth that it must
watch Holtec—Pilgrim Nuclear Power Station’s newly minted licensee—withdraw
millions of dollars from a Massachusetts-ratepayer-funded decommissioning trust
fund to physically alter Pilgrim’s infrastructure while the Commonwealth waits for the
Commission to act at some future date on the petition it filed on February 20, 2019—
nearly a year ago—requesting a hearing to contest those very actions. According to
the NRC, the Commonwealth cannot obtain judicial review of the orders authorizing
those actions now, including the final order making the orders immediately effective,
because its request for a hearing remains pending before the Commission. If that
view were correct, the Commission could effectively preclude judicial review of
Immediately effective actions indefinitely—*“a seemingly endless administrative limbo”
Judge Millett appropriately characterized as “a Kafkaesque regime” in a similar
context. Allegheny Defense Project v. FERC, 932 F.3d. 940, 948 (D.C. Cir. 2019) (Millett,
J., concurring), reh’g en banc granted, 943 F.3d 496 (D.C. Cir. 2019). But that is not the
law, and, in fact, the Commission has confirmed that the NRC’s “Final No Significant
Hazards Determination”—the order making the NRC’s decisions effective
immediately—was final when issued. Addendum (Add-##) 91. This Court should

deny the motions to dismiss.
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REGULATORY BACKGROUND

The Atomic Energy Act (AEA) prohibits the transfer of any license to operate
a nuclear power reactor “unless the Commission shall ... find that the transfer is in
accordance with the” Act, 42 U.S.C. § 2234, and authorizes the Commission to amend
existing operating licenses, id. at § 2237. The Act, in turn, requires the Commission to
“grant a hearing upon the request of any person whose interest may be affected by” a
proceeding concerning transferring or amending a license or both and “admit such
person as a party to such a proceeding.” Id. at § 2239(a)(1)(A). Recognizing the
substantial state interests in those matters, Congress required the NRC to allow “State
representatives to offer evidence, interrogate witnesses, and advise the Commission”
regarding such proceedings, id. at § 2201(l), and the NRC has granted, by regulation,
automatic standing to states when they request a hearing about a facility within their
boundaries, 10 C.F.R. § 2.309(h)(2). By regulation, the NRC also has imposed on
itself a duty to “issue a decision on each request for a hearing ... within 45 days after
the filing of answers and replies” or, if it will not comply with that obligation, “a
notice advising the ... parties ... the expected date when the decision will issue.” 1d. at
§ 2.309())(1). Here, the 45-day deadline came and passed on May 16, 2019 without any
Commission action on the Commonwealth’s petition. Stay Mot. 6.

Consistent with due process, the AEA generally requires the NRC to hold a
hearing on contested license transfer or amendment applications before it makes any

approval effective. See Sholly v. NRC, 651 F.2d 780, 786-89 (D.C. Cir. 1980), vacated to

-2
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consider mootness, 459 U.S. 1194 (1983) (rejecting NRC claim that agency could make
license amendment effective immediately upon “no significant hazards” finding). In
response to Sholly, however, Congress authorized the NRC to “issue and make
immediately effective any amendment to an operating license ..., upon a determination
by the Commission that” it “involves no significant hazards consideration,
notwithstanding the pendency ... of a request for a hearing.” 42 U.S.C.

§ 2239(a)(2)(A). Congress also required the NRC to first “consult with the State in
which the facility involved is located,” id., and directed it to promulgate regulations
establishing how that obligation would be fulfilled in “good faith,” H.R. Rep. No. 97-
884, at 39 (1982) (Conf. Rep.), standards for making no-significant-hazards-
consideration determinations, and requirements for “prior notice and reasonable
opportunity for public comment.” 42 U.S.C. § 2239(a)(2)(C).! The NRC issued two
regulations to govern this process: (i) regulations for license amendments, which
require prior public notice and comment, state consultation, and specific findings, 10
C.F.R. 8§ 50.91- 50.92, and (ii) regulations for license-transfer-related-amendments,

which do not (in conflict with the statute) specifically require prior public notice and

1 Meaningful consultation with states and notice and public comment prior to a
license amendment being made immediately effective were both critical to the Senate
and House conferees. H.R. Rep. No. 97-884, at 38. “The purpose of requiring”
those steps except in “emergency situations,” the conferees wrote, “is to allow at least
a minimum level of citizen input into the threshold question of whether the proposed
license amendment involves significant health or safety issues.” Id.

-3-
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comment, state consultation, or specific findings, id. at § 2.1315. Those
determinations are “final” when made. 10 C.F.R. 88 50.58(b)(6), 50.92(c). Here, the
NRC relied on the § 2.315 license-transfer-amendment regulation, informed the
public that it was not soliciting comments, and made a “Final”” determination on
August 22, 2019. Stay Mot. 5.2

The NRC's regulations also authorize the Commission to “grant exemptions
from the requirements of [its] regulations” if the exemption is (i) “authorized by law,
will not present an undue risk to public health and safety, and [is] consistent with the
common defense and security” and (ii) certain defined “special circumstances are
present.” 10 C.F.R. § 50.12. Neither that regulation itself nor any other NRC
regulation requires the NRC to provide prior public notice and comment regarding a
regulatory exemption request or afford interested parties a right to ask for a hearing
before the Commission on such a request (or, for that matter, any explicit means even
to challenge an exemption request, or a decision on one, before the agency). See, e.g.,
id. at 88 2.105, 2.309, 50.12. Here, the NRC relied on this regulation and granted a
final exemption to Holtec, which authorizes Holtec to withdraw approximately $540

million from Pilgrim’s Decommissioning Trust Fund that the regulation would

2 The NRC does not mention in its motion that the agency relied on 10 C.F.R.
§ 2.1315; instead, it wrongly claims that the NRC relied on the procedures in 10
C.F.R. 88 50.91-50.92. NRC Br. 6 n.3.
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otherwise prohibit. Stay Mot. 4; Add-54-65, 126-27.3 The NRC’s Exemption Order
was final when it issued on August 22, 2019, Add-71, and Holtec is presently
withdrawing millions from the Fund because of it.

The NRC must also comply with the National Environmental Policy Act
(NEPA) before it takes final agency action. 42 U.S.C. 88 4321-4370m-12. NEPA
“requires federal agencies such as the Commission to examine and report on the
environmental consequences of their actions.” New York v. NRC, 681 F.3d 471, 476
(D.C. Cir. 2012). It s thus “designed to ensure ‘fully informed and well-considered
decision[s]’ by federal agencies.” Delaware Riverkeeper Network v. FERC, 753 F.3d 1304,
1309-10 (D.C. Cir. 2014) (citation omitted). To that end, the NRC must comply with
NEPA before making the proposed action (e.g., license transfer, license amendment,
regulatory exemption) effective, see Oglala Sioux Tribe v. NRC, 896 F.3d 520, 531-32
(D.C. Cir. 2018), and may not segment its review by dividing “connected ... federal
actions into separate” ones, Delaware, 753 F.3d at 1313. The vehicle for NEPA
compliance is an environmental impact statement (EIS) unless an agency first

conducts a less intensive environmental assessment (EA) and issues a finding of no

% This was the most recent exemption of this kind: the NRC Staff has granted every
request the NRC has ever received for an exemption from the regulation that protects
decommissioning trust funds for their intended purpose, “effectively repeal[ing] a
Commission-approved rule promulgated in accordance with the Administrative
Procedure Act (APA) and replac[ing] it with a new Staff-generated rule without” APA
compliance. In re Entergy Nuclear Vt. Yankee, LLC (Vt. Yankee Nuclear Power
Station), CLI1-16-17, 2016 WL 6441048, at *17 (Oct. 27, 2017) (Barran, Comm’r,
concurring in part, dissenting in part).
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significant impact (FONSI) or determines that the proposed action is exempt from
NEPA review under an agency-specific categorical exclusion. See New York, 681 F.3d
at 476. Here, the NRC divided its review and found that the license transfer and
related amendment were categorically excluded from NEPA and issued a “final [EA]
and a final [FONSI]” for the Trust Fund Exemption. Add-66 col.2 (emphasis added);
Stay Mot. 7-8.

Finally, the NRC Staff prepared a Safety Evaluation Report regarding the
license transfer and amendment request. Add-19-53. That Report was a necessary
predicate to the license transfer order, license amendment order, Exemption Order,
the Categorical Exclusion, and the EA and FONSI. See Add-5, 51, 59-60, 67. Italso
includes the “Final No Significant Hazards Consideration,” Add-43, and a
determination that the NRC need not conduct any analysis of the potential
environmental consequences of the license transfer and amendment under NEPA
before making those actions effective because, in the NRC'’s view, they are categorically
excluded from NEPA review under the agency’s regulations. Add-51; Stay Mot. 14-
15. And while the Safety Evaluation carefully distinguishes between the Staff and
Commission decisions—a point the NRC argues is significant, NRC Br. 1 n.1—the
Report makes clear that it was the “Commission[’s]” own conclusion, not Staff’s, that
amending the license to effect the transfer would comply with the NRC'’s regulations

based on the Safety Evaluation. Add-43-44.



USCA Case #19-1198  Document #1823698 Filed: 01/10/2020  Page 13 of 158

ARGUMENT

l. The Court Has Jurisdiction Over the Commonwealth’s Petition Because
the Challenged Orders Are Final Under the Hobbs Act.

The Hobbs Act gives this Court jurisdiction to review all “final orders” of the
NRC. 28 U.S.C. § 2342(4); 42 U.S.C. § 2239(b); see also Honeywell Int’l, Inc. v. NRC, 628
F.3d 568, 575 (D.C. Cir. 2010). “[I]n determining finality,” this Court considers
“whether the process of administrative decisionmaking has reached a stage where
judicial review will not disrupt the orderly process of adjudication and whether rights
or obligations have been determined or legal consequences flow from agency action.”
Blue Ridge Envtl. Def. League v. NRC, 668 F.3d 747, 753 (D.C. Cir. 2012) (quoting Port of
Boston Marine Terminal Ass’'n v. Rederiaktiebolaget Transatlantic, 400 U.S. 62, 71 (1970)); see
Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (APA finality). While finality is “narrowly
construed,” “[a]n order is final [under the Hobbs Act] if it ‘imposes an obligation,
denies a right, or fixes some legal relationship, usually at the consummation of an
administrative process.” Blue Ridge, 668 F.3d at 753 (citation omitted). Under this
framework, this Court has previously held that it has jurisdiction to review
immediately effective NRC orders, Massachusetts v. NRC, 924 F.2d 311, 322 (D.C. Cir.
1991), and certain other NRC orders under the collateral order doctrine, Oglala, 896
F.3d at 527-28.

Here, the NRC, joined by the Intervenors, are mistaken in claiming that this

Court lacks jurisdiction over all of the action for which the Commonwealth seeks
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review in its Petition. NRC Br. 1-2; Holtec Br. 18. Indeed, controlling precedent
from this Circuit dictates that, at a minimum, this Court has jurisdiction to review the
NRC'’s Final No Significant Hazards Consideration order, which made the NRC’s
license transfer and amendment orders and Trust Fund Exemption Order
immediately effective prior to a hearing on the Commonwealth’s challenges to those
requests. See infra Argument Pt.lLA. And the Exemption Order itself lacks the
“provisional” language the NRC relies on to make its finality argument as to the
license transfer and amendment orders. See Add-54-65. The NRC'’s half-hearted
exhaustion argument fares no better, NRC Br. 14 n.9, both because exhaustion is only
required when the agency’s order is inoperative, see infra Argument Pt.11, and because,
in any event, exhaustion does not in itself present a jurisdictional bar to judicial review,
id. Thus, far from being “a waste of judicial time and effort,” NRC Br. 11 (citation
omitted), this is the only time when the Commonwealth may secure meaningful
judicial review of, among other things, the NRC’s final order making the license
transfer, license amendment, and Trust Fund Exemption effective immediately prior
to a hearing on the Commonwealth’s challenges to those very actions.

A. The NRC’s Order Making the License Transfer, License

Amendment, and Trust Fund Exemption Immediately Effective Is
Final.
The NRC’s decision to make the license transfer, amendment, and Exemption

Orders immediately effective based on its 10 C.F.R. § 2.1315 “Final No Significant

Hazards Consideration” order (Add-43 (emphasis added)) is reviewable now as a final

-8-
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order under the Hobbs Act or, alternatively, under the collateral order doctrine.
Indeed, that conclusion is indisputable given the Commission’s own confirmation of
that order’s finality, Add-91,* and a long line of precedent from this Court reaching
the same conclusion. In Massachusetts, for example, this Court held that the NRC’s
decision to make its authorization for a reactor to operate at full power immediately
effective “represents a final agency order that is reviewable by this court.” 924 F.2d at
322. 1t did so because, as is the case here (and the NRC thus appropriately concedes,
NRC Br. 12), “significant legal consequences flow from the ... action.” Id. That was
the case, the Court continued, even though, as also is the case here, the immediate
effectiveness determination was “without prejudice to any pending administrative
appeal or subsequent adjudication.” 1d. This Court reached the same conclusion in
Shoreham-Wading River Central School Dist. v. NRC, 931 F.2d 102 (D.C. Cir. 1991).
There, just as in Massachusetts, the Court held that it had jurisdiction to review the
NRC’s immediate effectiveness orders. Id. at 105; see also Blue Ridge, 668 F.3d at 757
(“In the context of NRC actions, an order issued during ongoing administrative
proceeding is reviewable ... if, for example, it authorizes a plant operator to operate at
full power pending further review by the Commission” (emphasis added)).

The NRC’s attempt to distinguish Massachusetts is specious. NRC Br. 14-16.

First, the NRC has successfully taken the precise opposite position in another case

* The Commission stated that “[t]he Staff’s conclusion on the no significant
hazards consideration is final” and “decline[d] to review the Staff’s finding.” Add-91.

-9-



USCA Case #19-1198  Document #1823698 Filed: 01/10/2020  Page 16 of 158

concerning judicial review of an NRC Staff significant-hazards-consideration
determination. In Center for Nuclear Responsibility v. NRC, the NRC persuaded the U.S.
District Court for the District of Columbia to accept the agency’s argument that NRC
Staff no-significant-hazards-consideration determinations were “reviewable only in
courts of appeals.” 586 F. Supp. 579, 580-81 (D.D.C. 1984). Second, the NRC'’s
claim that the Staff's Final No Significant Hazards Consideration will be reviewable at
a later time is also misplaced. NRC Br. 16. That final order deprived the
Commonwealth of a hearing before the license transfer, license amendment, and
Exemption were made effective; a later determination by the Commission to hold or
deny the hearing requested by the Commonwealth will thus deprive the
Commonwealth of any meaningful relief on its claim that the immediate effectiveness
order was unlawful. See Stay Mot. 9-12. For that reason, both this Court and other
circuits have reviewed the NRC’s immediate-effectiveness determinations. E.g., San
Luis Obispo Mothers for Peace v. NRC, 799 F.2d 1268, 1269-71 (9th Cir. 1986) (finding
unlawful NRC Staff’s no-significant-hazards-consideration-determination).

The Final No Significant Hazards Consideration is also reviewable under the
collateral order doctrine. Under that doctrine, this Court will review “collateral
rulings that, although they do not end the litigation, are appropriately deemed ‘final,””
Oglala, 896 F.3d at 528 (citation omitted), where the decision (i) is “conclusive,”

(i) “resolve[s] important questions separate from the merits,” and (iii) is “effectively

unreviewable on appeal from a final judgment in the underlying action,” id. (citation

-10 -
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omitted). Here, as the Commission has itself confirmed, the No Significant Hazards
Consideration order is final and thus conclusive. Add-91. The question whether the
NRC properly invoked its generic no-significant-hazards-consideration regulation for
license transfer amendments (10 C.F.R. § 2.1315) is an important question separate
from the merits. Oglala, 896 F.3d at 528. Indeed, it presents the legal question
whether the NRC unlawfully deprived the Commonwealth of its right to a hearing
before the license was transferred from Entergy to Holtec, and before Holtec was
authorized to begin immediately altering structures at Pilgrim and withdrawing
millions of dollars from a Massachusetts-ratepayer created Trust Fund to do so.
Finally, the Final determination will be effectively unreviewable on appeal because the
Commission will (presumably) at some undefined future time either hold a hearing on
the Commonwealth’s claims or deny its request for a hearing. In either case, a later
appeal of the Final No Significant Hazards Consideration Determination would likely
be futile, and, even if the Commonwealth were to prevail in a later appeal on the
merits, the Commonwealth and its citizens may well have suffered irreparable harms
in the interim. See id. at 529.
B. The NRC’s NEPA-Related Decisions—Decisions that NEPA
Requires the NRC to Make Before Taking Final Action—Are Also
Final Orders Subject to Review Now.
The NRC’s decision to segment its NEPA review of the interdependent

requests for the now-effective agency actions together with its (i) determination that the

license transfer and amendment orders are categorically excluded from any NEPA
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review, Add-51, and (ii) issuance of, in the NRC’s own words, a “final” EA and a
“final” FONSI for the Trust Fund Exemption Order are also reviewable now, Add-66
col.2. As this Court has recently emphasized, timing is critically important when it
comes to an agency’s compliance with NEPA. Oglala, 896 F.3d at 529-32. And, in
that regard, courts have consistently made clear that an agency must discharge its
NEPA obligation to “take the required hard look™ at a proposed agency action’s
potential environmental impacts “before taking that action.” Id. at 532. In the case of
the NRC, “before” means before making a nuclear reactor license, license
amendment, or regulatory exemption effective. See id. at 531. Here, the NRC has
purported to comply with NEPA and made the related agency actions effective
immediately. The Commonwealth’s Petition for Review of the NEPA decisions are
also subject to review now.

Given the unique relationship between NEPA'’s “action-forcing” mandate, id.
(citation omitted), and agency action, courts, including this one, have deemed agency
NEPA determinations final and ripe for review at least at the time the related agency
action is effected. That is because “a person ... who is injured by a failure to comply
with the NEPA procedures may complain of that failure at the time the failure takes
place, for the claim can never get riper.” Ohio Forestry Ass'n, Inc. v. Sierra Club, 523 U.S.
726, 737 (1998). While this Court has explained that this passage from Ohio Forestry
was dicta—albeit “forceful” dicta—and that it does not “resolv[e] the point at which

such a violation would occur,” Center for Biological Diversity v. U.S. Department of Interior,
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563 F.3d 466, 481 (D.C. Cir. 2009), it has made clear that this Court’s own opinions
“fill[]” that “gap,” id. Under this Court’s precedent, a petitioner’s “NEPA claims” do
“not get any riper than at the time NEPA'’s obligation commenced and was
disregarded” by the agency, which occurs no later than when the agency makes its
action effective and thus authorizes the applicant to engage in actions that will affect
the environment. 1d. at 481; see also id. at 480-81. In Center for Biological Diversity, the
Court thus refused to review the agency’s NEPA decision because no agency action
had yet been effected (lease sales) and thus “no rights ha[d] been implicated, or
actions taken.” Id. at 480-81.

This Court, in contrast, has not hesitated to review agency NEPA decisions
even where not all of the underlying issues before the agency had been resolved—so
long as the NEPA decision itself was final. This Court, for example, reviewed the
Department of Energy’s (DOE) environmental impact statement for transporting
nuclear waste to the then-proposed long-term storage site at Yucca Mountain in
Nevada, while it refused to review as un-ripe DOE’s underlying interim transportation
plan. Nevadav. DOE, 457 F.3d 78, 83-94 (D.C. Cir. 2006). Other circuits have
followed a similar path to judicial review of agency NEPA decisions. The Eighth
Circuit also rejected a federal agency’s argument that its EA and FONSI were not
final reviewable agency actions even where the agency had not yet entered into
agreements to start construction or received funding for the project. Sierra Club v.

U.S. Army Corps of Eng’rs, 446 F.3d 808, 812 (8th Cir. 2006). Indeed, other Circuits
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have held that the issuance of a FONSI triggers the statute of limitations for
“commencing a NEPA action.” 1d. at 815 (collecting cases). And the Tenth Circuit
rejected a similar agency claim that was premised, like NRC’s argument here, on a
caveat in the decision that it was not final. Cure Land, LLC v. U.S. Department of Agric.,
833 F.3d 1223, 1230-32 (10th Cir. 2016). “Where,” the Tenth Circuit held, “‘an
agency has issued a ‘definitive statement of its position, determining the rights and
obligations of the parties,’” the agency’s action is final notwithstanding ‘the possibility
of further proceedings in the agency’ on related issues.” Id. at 1232 (citations
omitted).

The NRC’s NEPA decisions here, some of which the agency has itself
characterized as “final,” Add-66 col.2; see Environmental Law & Policy v. NRC, 470 F.3d
676, 681 (7th Cir. 2006) (NRC’s publication of final EIS subject to judicial review),
represent definitive statements conveying the NRC'’s analysis, insofar that it viewed
any analysis necessary, to comply with NEPA, and its implicit decision to forego
notice and public comment on any of its NEPA decisions. See Brodsky v. NRC, 704
F.3d 113, 121-24 (2d Cir. 2013) (EA and FONSI deficient where NRC Staff failed to
explain why the agency did not provide prior public notice and comment). “To deny
judicial review of the” NRC’s “NEPA compliance because” the agency may at some
undetermined point in the future say more on the issue “would undermine the
purpose of judicial review under NPEA—‘to ensure that important effects will not be

overlooked or underestimated only to be discovered after resources have been
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committed or the die otherwise cast.”” See Sierra Club, 446 F.3d at 816 (citation
omitted). That is especially true in this case where there literally are no further steps
the NRC must take before Holtec may act under the NRC’s approvals and, indeed,
Holtec is acting today under the auspices of orders that are themselves, in the
Commonwealth’s view, the subject of the NRC’s flawed NEPA decisions. Stay Mot.
12-17. In these circumstances, the Commonwealth should not be forced to wait in
the wings to remedy its NEPA-related injuries until some undefined future date when
the Commission decides it may want to say something more on the issue. That is not
the law, and this Court should reject that approach here to avoid turning NEPA on its
head.

C. The NRC’s Exemption, License Transfer, and License

Amendment Orders and the Safety Evaluation Report That
Allegedly Support Them Are Also Reviewable.

“NRC orders that are given ‘immediate effect’” are, again, subject to judicial
review, City of Benton v. NRC, 136 F.3d 824, 825-26 (D.C. Cir. 1998), and here the
license transfer, license amendment, and Exemption Orders were all given immediate
effect, e.g., NRC Br. 12 (conceding that the NRC'’s actions “have legal consequences™).
Moreover, regarding exemption approvals in particular, this Court has held that NRC
Staff decisions to grant exemptions from the NRC’s regulations are final and
reviewable under the Hobbs Act when issued. In Honeywell International, for example,

this Court held that it had jurisdiction under the Hobbs Act to review an NRC Staff

decision to deny an exemption request, 628 F.3d at 574-76, and then, upon review,
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reversed, as arbitrary and capricious, the Staff’s determination, id. at 578-81. In its
brief to the Court in that case, the NRC also made clear that the agency’s procedural
rules do not provide a route for a hearing before the Commission on exemption
decisions, and “Honeywell was not obliged to request a hearing before petitioning for
judicial review.” Br. of NRC at 25 n.13, Honeywell, 628 F.3d 568 (D.C. Cir. 2010) (No.
10-1022); see also Shoreham-Wading, 931 F.2d at 105-07 (reviewing NRC Staff
exemption). That is the case here, too, where the Commonwealth has not requested a
hearing on the Staff's Exemption Order.

Even if these Orders were not independently reviewable now, they are all
reviewable under Massachusetts because they are “necessary predicates to [the]
Immediate effectiveness” order. 924 F.2d at 322; see also id. (“we will consider the
NRC'’s full power rulings only to the extent necessary to review the Commission’s
exercise of discretion in allowing immediate effectiveness”). So, for example, in
Massachusetts, the Court also reviewed a decision to “exclude ... testimony” relevant to
the issue because there existed a “close link” between the immediate effectiveness
decision and the evidentiary issue. Id. at 823. So, too, in San Luis Obispo, where the
Court, apparently at NRC’s urging, reviewed a technical analysis prepared by Staff,
which the NRC then relied on to justify Staff’s no-significant-hazards-consideration
determination before that court. 799 F.2d at 1270-71. In this case, the Staff relied on
10 C.F.R. § 2.1315’s generic no-significant-hazards-consideration finding, which

applies to license transfers and contemplates only those amendments that “do[] no
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more than conform the license to reflect the transfer action,” i.e., name substitutions,
see id. at § 2.1315, even though Staff stripped from the license—without any
explanation—a $50 million financial assurance condition. Stay Mot. 12.

It is true that nearly a year ago, on February 20, 2019, the Commonwealth
asked the NRC for a hearing to contest the requested actions that the NRC has since
made effective prior to ruling on that request. The Commission now seizes on the
Commonwealth’s effort to present its views to the Commission and preserve its rights
and claims to bolster NRC’s claim here that this Court lacks jurisdiction to review any
of the NRC’s orders. NRC Br. 14. But the Commonwealth did not choose to be stuck
with claims “contesting the same decisions” pending before this Court and the agency
by simultaneously seeking reconsideration of already issued NRC orders and review in
this Court. 1d. Instead, the posture was created by the Commission’s decision to
make its orders immediately effective prior to a hearing on the Commonwealth’s
petition. The Commission’s delay in adjudicating the Commonwealth’s claims should
not be allowed to insulate all of its orders from judicial review. See Allegheny, 932 F.3d.
at 948 (Millett, J., concurring). To be sure, the Commonwealth also challenged
Holtec’s exemption request in its still-pending petition, again, to preserve the claim,
but it has not sought a new hearing on the Staff’s decision to grant the exemption in
the interim—something, again, the NRC has conceded it was “not obliged” to do.

Supra. Nor is this a case where, as the NRC tries to claim by analogy, the
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Commonwealth sought reconsideration before the agency and that request remains

pending. NRC Br. 14 n.9.

In summary, the NRC'’s license transfer, license amendment, and Exemption
Orders are also reviewable now. This Court should reject the NRC'’s attempt to
create “a Kafkaesque regime,” Allegheny, 932 F.3d. at 948 (Millett, J., concurring), that
gives licensees the financial benefit of expeditious agency action notwithstanding the
complete absence of any public necessity or benefit while sidelining a sovereign state’s
challenges to those very actions until the Commission has time to address them.

II.  The Commonwealth is Not Required to Exhaust Any Administrative
Remedies Because the NRC Has Made its Decisions Immediately
Effective.

The NRC also suggests that this Court should decline jurisdiction to review the
Commonwealth’s petition because it has failed to exhaust its administrative remedies
before the NRC. E.g.,, NRC Br. 14 n.9, 16. Indeed, its argument, fundamentally, is
that the Commonwealth should have to exhaust the contentions the Commonwealth
filed long-before the NRC acted by waiting until the Commission addresses them.
But exhaustion of administrative remedies is not a jurisdictional bar to review by this
Court here. Vermont Department of Public Serv. v. United States, 684 F.3d 149, 156-57
(D.C. Cir. 2012) (exhaustion “non-jurisdictional” under Hobbs Act). Indeed,
exhaustion “is a prerequisite to judicial review only when expressly required by statute
or when an agency rule requires appeal before review and the administrative action is

made inoperative pending that review.” Marine Mammal Conservancy, Inc. v. Department of
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Agric., 134 F.3d 409, 411 (D.C. Cir. 1998) (quoting Darby v. Cisneros, 509 U.S. 137, 154
(1993) (emphases added)). Neither is true here.

It is undisputed that the NRC'’s license transfer, license amendment, and
Exemption Orders are not inoperative; the very purpose of the Final No Significant
Hazards Consideration determination was to do the precise opposite—make them
operative, immediately. The NRC’s claim that a Commission decision at some
undefined future date to rescind the Staff license transfer and amendment order
would require “Entergy and Holtec” to “return the plant ownership to the status quo
ante and revert to the conditions existing before the transfer,” NRC Br. 13, does not
alter this settled rule. See Marine Mammal, 134 F.3d at 411. Even if that were not the
case, the NRC cites no example of the Commission actually rescinding a prior-issued
license, and provides no explanation as to how it would effect such a result. See NRC
Br. 1-23.5> For example, if Holtec dropped a spent nuclear fuel cask and released
radiation into the environment, how would the Companies undo the potential harm
to the environment and the public?® Or, for example, how would the NRC secure

repayment of withdrawn Trust Fund money from two companies with no assets other

% Accordingly, Holtec has apparently spent “months” “transitioning insurance,
employment matters, IT systems, and everything else required” to assume immediate
control of Pilgrim, Holtec Br. 2-3, and it has awarded major contracts to other
companies to complete the decommissioning and site restoration work as Pilgrim’s
new licensee, see, e.9., GEH Contract for Pilgrim Internals Dismantling, World Nuclear
News, Dec. 4, 2019, https://tinyurl.com/qot736f.

¢ See NRC Br. Ex.2, at 20 (describing Holtec cask-drop in 2018).
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than the Trust Fund? The simple fact is that the NRC cannot guarantee that it can
unwind (NRC Br. 5-6) the consequences of its unlawful decision to make the license
transfer, license amendment, and Exemption Order immediately effective if it (as it
should) comes to a different conclusion at a later date.

Finally, the NRC’s claim that the Commonwealth’s inclusion of a no-
significant-hazards contention in its petition to the Commission renders that
Commission’s otherwise reviewable final order “non-final” was undermined fatally by
the Commission’s adoption of the Commonwealth’s position that the Staff’s Final No
Significant Hazards Consideration determination was indeed final when issued. The
NRC'’s claim was then buried by the Commission’s decision declining discretionary
review of it. Compare NRC Br. 14 n.9, with Add-91. In addition to rejecting the NRC
and the Companies’ existing arguments, this Court should thus also reject any post hoc
attempt by the NRC in reply to resurrect its claim based on the Commission’s
inherent authority to reconsider past final orders—a power that nearly all agencies
enjoy within certain boundaries regarding their final—and reviewable—agency
actions. See Albertson v. FCC, 182 F.2d 397, 399 (D.C. Cir. 1951); County of Rockland v.
NRC, 709 F.2d 766, 775 & n.12 (2d Cir. 1983).

CONCLUSION

The Court should deny the motions to dismiss.
//

//
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